IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON
BARRY L. LUKA, Plaintiff
V. No. 2:94CV51-0O

WLSON L. DOUGAS, et al, Defendants

MVEMORANDUM OPI NI ON

Plaintiff Barry L. Luka brings this action agai nst def en-
dant Wl son L. Dougl as, Mayor of the City of Hernando, M ssi ssippi;
Thomas Tuggl e, a Hernando police officer; Jack Barthol omew, Chief
of Police of the City of Hernando; Darron Downen, GCene Norwood,
Charlie Reese, Andrew MIler and Paul Witfield, nenbers of the
Board of Al dernmen of the City of Hernando; and the City of Hernando
itself.

Plaintiff asserts that rights guaranteed to him by
federal and state | aw were viol ated by defendant Tuggle during the
early nmorning hours of February 26, 1993 when defendant Tuggle
stopped plaintiff's vehicle w thout probabl e cause to do so; pl aced
hi munder arrest w thout probable cause to believe that a crinme had
been conmtted; violated his second anendnent right to bear arnmns;
deprived himof property wthout due process of law, and conmtted
the state law torts of false arrest and false inprisonment. He
further asserts that defendants Douglas, Barthol omew, Downen,
Nor wood, Reese, MIller and Wiitfield were under a duty to provide

adequate training to Hernando police officers; that they failed in



that duty, thus violating plaintiff's federally guaranteed rights;
and that this failure anmounted to an official policy of the city of
Her nando, subjecting it to liability for the acts of defendant
Tuggle. Al of the individual defendants are sued in both their
i ndi vi dual and official capacities. Plaintiff asserts his federal
claims under 42 U.S. C. 81983 and i nvokes the pendent jurisdiction
of the court over his state |aw clains.

The defendants have noved for sunmary judgnent in their
favor. Upon consideration of the notion papers, the briefs of the
parties, the evidentiary materials submtted in support of and in
opposition to defendants' notion, as well as the pretrial order
agreed upon between the parties and adopted by the court, the court
is of the opinion that the Mtion for Summary Judgnent is well

taken and shoul d be granted.

|. THE FACTS

The following facts are, unless otherw se indicated,
undi sput ed.

The plaintiff, Barry L. Luka, is an adult resident
citizen of Menphis, Tennessee where he owns and operates an auto-
notive body shop. Plaintiff [ives in an apartnent above his shop,
which is located in a part of Menphis having a high crine rate.
Break-ins, burglaries and other crinmes are common in that area,
causing plaintiff to perceive the need to protect hinself by carry-

ing a weapon on his person. He has no permt to carry a weapon,



but says that it is well knowm to all of his acquaintances,
i ncluding the Menphis police, that he does so.

On January 6, 1987 the plaintiff was convicted in a
Tennessee state court of the felony of aggravated assault. He
served his sentence and was granted his final release fromincar-
ceration or supervision by the appropriate Tennessee authority. On
Cctober 5, 1989 Reginald Gaston, a Tennessee probation officer,
issued a "Certificate of Restoration of Voting Rights" to plaintiff

which recited, inter alia, "The above individual has been granted

final release fromincarceration or supervision by the Board of
Parol e, the Departnent of Correction, or county correction author-
ities." On April 10, 1990 David W Haynes, Jr., Coordi nator of
El ections of the Departnent of State, Division of Elections of the
State of Tennessee, wote a letter to M. Bobbie D \Wite,
Regi strar at Large, Shel by County, Tennessee El ection Conm ssion,
stating the follow ng: "Please be advised that Barry Luka is eligi-
ble to register to vote in Shel by County, his rights of citizenship
havi ng been restored. See attached copy. Please contact nme if you
need additional information.” A copy of the "Certificate of Resto-
ration of Voting R ghts" was enclosed with that letter. There is
no evi dence that any other action has been taken by plaintiff or on
his behalf to restore his civil rights in Tennessee or el sewhere.

After closing his business in Menphis at approxi mately

6: 00 p.m on February 25, 1993 plaintiff drove from Menphis to the



Arkabutla Lake spillway in Mssissippi for an evening of fishing,
stopping along the way only for a soft drink and a snack. Since
the side of the spillway where plaintiff intended to fish was in a
dry county he took no beer with him after |eaving his shop. An
exact description of the clothing worn by plaintiff is not avail -
able to the court, but it is undisputed that he was wearing cover -
all's over which he wore a wi nter coat of sone description. Although
the court is not provided with a description of it, it is obvious
that plaintiff was wearing additional clothing under his coveralls
because he testified in his deposition (Deposition, p. 20) that
when asked by defendant Tuggle for his drivers |icense, he replied
that it was in his pants pocket which he could not reach through
his coveralls w thout standing up. Plaintiff was also carrying on
his person a 9mm d ock pistol which was fully | oaded with a round
in the chanber. The pistol was in a "fanny pack"” around plain-
tiff's waist, also underneath his coveralls and outer coat.

Plaintiff fished at Arkabutla until 1:00 or 1:30 a.m on
February 26, 1993. He had taken no food with himand at that tine
becane very hungry. Although he was having a successful fishing
trip and was enjoying hinmself, plaintiff decided to cut short his
fishing and find sonething to eat.

Upon | eavi ng Arkabutla plaintiff did not follow his usual
route back to Menphis by way of State Hi ghway 301 because he knew

that at that tinme of the nmorning he would find no eating establish-



ments open along that route. Instead, he decided to take H ghway
304 t hrough Her nando, knowi ng that he would be able to find a pl ace
to eat near the interstate highway at Hernando. Plaintiff drove to
Her nando al ong Hi ghway 304. At that tinme, according to plaintiff's
deposition testinony, he was "starving to death" (Deposition, p.
15); "had a headache fromnot eating” (l1d.) and was "tired, hungry,
sl eepy"” (l1d., p. 21). He denies that he had been drinking or was
i nt oxi cat ed.

As plaintiff drove through Hernando on Hi ghway 304 he
negoti ated the square, and just after making a turn fromthe square
to continue on Hi ghway 304 he saw the blue lights on defendant
Tuggl e's police car flashing and pulled over. It is stipulated in

the pretrial order that Tuggl e stopped the vehicle being driven by

plaintiff on suspicion of DU . In his affidavit Tuggle states that
he saw plaintiff's car "... nake a wide right turn, proceed at a
very sl ow speed and weave badly." Tuggle affidavit, p. 1. Plain-

tiff does not admt that he was weaving or "wobbling in the road,"”
but neither does he categorically deny it. Plaintiff testified on
the subject at two points in his deposition. At p. 17 of the
deposition he testified as foll ows.

"Q Do you know if you were weaving at all?

"A. | don't believe so.

"Q Do you know for sure?

"A. | would say no, | wasn't.



"Q Wiy is that?

"A. | just don't believe | was."

Later, beginning at p. 20, he gave additional testinony
on the subject.

"Q Dd Oficer Tuggle tell you why you had
been st opped?

"A. Wobbling in the road.

"Q \What was your response?

"A. | don't knowwhat | told him | told him
| was tired and hungry and ready to go hone
and eat sonet hing.

"Q Could you have said sonething like, 'I am
sorry, Oficer, | have been fishing all day
and | was beginning to get sleepy'?

"A. Tired, hungry, sleepy, yes, sir.

"Q So, you could have been weavi ng because
you were tired?

"A. | don't believe |I was, but anything is
possi ble.™

Plaintiff and def endant Tuggle were the only persons present at the
time of the stop, and there is no other evidence as to how pl ai n-
tiff was driving at the tine. Al though plaintiff submtted an
affidavit wth his response to the notion, the subject of his
driving is not addressed in that affidavit.

After stopping plaintiff defendant Tuggl e approached t he
car and asked for plaintiff's drivers |license. Because plaintiff's
license was in his wallet which was in his pants pocket under his

coveralls, he could not reach it while sitting in the car. Accord-
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ingly, plaintiff got out of the car, retrieved his wallet through
the side of his coveralls, and gave his drivers |icense to defend-
ant Tuggle. A check of plaintiff's drivers license reveal ed that
it was valid. Afield sobriety test was adm nistered to plaintiff,
but there is not agreenment as to the precise timng or circum
stances of the test.

At sonme point after defendant Tuggle stopped plaintiff,
anot her Hernando police officer, James H Ford, arrived on the
scene. According to Tuggle's affidavit it was Ford who adm ni s-
tered the field sobriety test to plaintiff. This was done, accord-
ing to Tuggle, because plaintiff "... was staggering, his speech
was slurred, his eyes dilated, and he emtted an odor of intoxicat-
ing beverages." Tuggle Affidavit, p. 2. Tuggle's affidavit is
corroborated in that regard by the affidavit of Ford. Plaintiff,
on the other hand, says, in both his affidavit and in his deposi-
tion testinony, that the field sobriety test was adm ni stered by
Tuggl e before Ford arrived on the scene. Both Tuggle and Ford say
that plaintiff "unsatisfactorily" conpleted the field sobriety
test. Plaintiff does not deny this, and when asked during his
deposition what kind of performance he had on the test, he replied
"I don't know. " (Deposition, p. 23.)

However, it is undisputed that after the drivers |license
check and field sobriety test were conpleted defendant Tuggle

deci ded not to charge plaintiff with DU, but, instead, to drive



himto a tel ephone so he could call for sonmeone to pick himup and
drive him honme. At this point the stories of plaintiff and the
of ficers again diverge.

According to plaintiff's deposition and his affidavit,
after admnistering the field sobriety test defendant Tuggl e asked
himif there was soneone he could call to cone get him \Wen he
replied in the affirmative Tuggle offered to drive himto a tele-
phone to nake the call. According to plaintiff, as he was preparing
to open the door of Tuggle's police car, Tuggle asked hi m whet her
or not he was carrying a weapon. It is undisputed that at that
tinme, and, indeed, at all times since he had been in Tuggle's
presence, plaintiff had on his person in the fanny pack around his
wai st the | oaded 9mm G ock pistol. According to plaintiff, he
answered Tuggle's question truthfully and voluntarily gave the
pistol to one of the officers. He does not renenber which one
(Deposition, p. 27).

According to defendant Tuggle, after it was determ ned
that plaintiff would not be charged with DU, but would be given a
ride to a tel ephone, Oficer Ford perfornmed a "pat down" to insure
that plaintiff was not arnmed before placing himin the patrol car.
The pat down revealed the presence of the pistol concealed in
plaintiff's clothing. Ford' s affidavit is to the sanme effect.

Plaintiff was then driven to Hernando police headquar -

ters. H s car was i npounded and his 9mm 3 ock pistol was delivered



tothe court clerk. According to Tuggle's affidavit he transported
plaintiff to headquarters. Ford's affidavit states that after
conducting the pat down and finding the pistol he returned to his
routine patrol and did not acconpany Tuggle to headquarters.
Plaintiff testified that he does not renenber who took himto the
police station (Deposition, p. 29).

At police headquarters plaintiff's crimnal record was
checked through the National Crinme Information Center. The NCIC
report indicated that plaintiff had been convicted of the fel ony of
aggravated assault in Tennessee on January 6, 1987, but did not
indicate that any of plaintiff's rights of citizenship had been
restored since the date of the conviction. Plaintiff was then
charged with carrying a conceal ed weapon. He was booked at 4:10
a.m and released on bail at 4:40 am H s girlfriend picked him
up at the police station, and | ater that day he retrieved his auto-
nmobi |l e fromthe wecker service. Plaintiff incurred the expense of
posting bail and a tow ng charge for his car.

Al t hough the court has been provided with no evidentiary
materials which directly address the point, and there is no sti pu-
lation to that effect inthe pretrial order, the parties seemto be
in agreenent that when plaintiff appeared several days later in
Her nando Muni ci pal Court, the conceal ed weapon charge was di sm ssed

and plaintiff's Gock pistol was returned to him



It is stipulated that on February 26, 1993 defendant
Dougl as was the Mayor of Hernando; defendant Barthol onew was the
Chi ef of Police of Hernando; and defendants Downen, Norwood, Reese,
MIller and Whitfield were nenbers of the Hernando Board of Al der-
men. None of the evidentiary materials before the court addresses
the matter of the training of officers Tuggle or Ford, nor, indeed,
any other police officer of the Cty of Hernando. There is no
stipulation concerning such training, and plaintiff testified in
his deposition that he has "no idea" what training is provided to

Her nando police officers (Deposition, p. 51).
1. SUMVARY JUDGVENT STANDARD

Summary judgnent should be entered only if "... there is
no genuine issue as to any material fact and ... the noving party
isentitled to ajudgnment as a matter of law." Rule 56(c), Federal
Rul es of Civil Procedure. The party seeking summary judgnent has
the initial burden of denonstrating through the evidentiary
materials that there is no actual dispute as to any material fact

in the case. Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

On notion for summary judgnent, "[t]he inquiry perforned is the
threshold inquiry of determning whether there is a need for a
trial -- whether, in other words, there are any genuine factua
i ssues that properly can be resolved only by a finder of fact
because they may reasonably be resolved in favor of either party.”

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250 (I1986). I n
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det erm ni ng whet her this burden has been net, the court should view
t he evidence introduced and all factual inferences fromthat evi-
dence in the |ight nost favorable to the party opposing the noti on.
Id. "[T]he plain language of Rule 56(c) mandates the entry of
summary judgnent, after adequate tine for discovery and upon
nmotion, against a party who fails to nake a showing sufficient to
establish the existence of an elenent essential to that party's
case, and on which that party wll bear the burden of proof at

trial." Celotex Corp. v. Catrett, supra, at 322.

The summary judgnent procedure does not authorize trial
by affidavit. "Credibility determ nations, the weighing of the
evi dence, and the drawing of legitimate inferences fromthe facts
are jury functions, not those of a judge, whether he is ruling on

a notion for summary judgnment or for a directed verdict." Anderson

v. Liberty Lobby, Inc., supra, at 255. Accordingly, a court nay
not decide any factual issues found in the record on notion for
summary judgnment, but if such material issues are present, the

court nust deny the notion and proceed to trial. Inpossible Elec.

Tech. v. Wackenhut Protection Systens, 669 F.2d 1026, 103l (5 G

| 982); Environnental Defense Fund v. Marsh, 65I F.2d 983, 991 (5

Cir. 198l); Lighting Fixture & Electric Supply Co. v. Continental

Ins. Co., 420 F.2d I2Il, 1213 (5 Gr. 1969).
Under the provisions of Rule 56(e), Federal Rules of

G vil Procedure, a party agai nst whoma notion for summary judgnent
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is made may not nerely rest upon his pleadings, but nmust, by affi-
davit, or other materials as provided in Rule 56, informthe court
of specific facts show ng that there is a genuine issue for trial.

Celotex Corp. v. Catrett, supra, at 324. The facts stated in

uncontradi cted affidavits or other evidentiary materials nust be
accepted as true. However, the noving party nust still show that
he is entitled to judgnent on those facts as a matter of law, and
if he fails to discharge that burden he is not entitled to
j udgnent, notw t hstandi ng the apparent absence of a factual issue.

6-Pt. 2, Moore, Federal Practice (2d Ed.), 156.22[2], p. 56-777.

Summary judgnent is not proper if a dispute about a
material fact is "genuine," or in other words the evidence is such
that a reasonable jury could return a verdict for the non-noving

party. Anderson, supra at 248. There is no such issue unless the

evi dence sufficiently supports the non-noving party's version of
the facts for ajury toreturn a verdict in the non-noving party's
favor. 1d., at 249. The relevant inquiry is whether or not there
is sufficient disagreenent on the facts to submt themto the jury
or whether it is so one-sided that one party should prevail as a
matter of law. 1d., at 251. The issue nust be genuine, and not
pretended, and the evidence relied on to create such an i ssue nust

be substantial. Southern Distributing Co. v. Southdown, Inc., 574

F.2d 824, 826 (5 Cr. 1978); Schuchart & Associates v. Solo Serve

Corp., 540 F.Supp. 928, 939 (WD Tex. 1982).
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I[11. THE STOP

One of plaintiff's clains is that defendant Tuggle was
W t hout probable cause to stop him as he was driving through
Hernando during the early norning hours of February 26, 1993
Defendant's notion and plaintiff's response thereto requires the
court to determ ne whether or not there is a genuine issue of
material fact on the point.

A routine traffic stop is a limted seizure closely

anal ogous to a "Terry stop." Berkener v. MCarty, 468 U S. 420,

439 (1984). Thus, the legality of such a stop is to be eval uated

under the standard enunciated in Terry v. Chio, 392 U.S. 1, 19-20

(1968). Pennsylvania v. Mns, 434 U. S. 106 (1977); United States

v. Shabazz, 993 F.2d 431, 436 (5 Cir. 1993); United States v.

Kelley, 981 F.2d 1464, 1467 (5 Gr. 1993). Under that standard a
police officer nust only have a reasonabl e suspicion that a person

has violated the lawin order to stop him Terry, supra, at 19-20.

| f defendant Tuggle saw plaintiff driving slowy and
erratically through Hernando at 2:20 a.m, or, as he said in his
affidavit, "... make a wide right turn, proceed at a very slow
speed and weave badly ..." this was enough to give rise to a
reasonabl e suspi cion that the driver of the vehicle so observed was

i nt oxi cated or otherw se inpaired. United States v. Thomas, 12

F.3d 1350, 1366 (5 Gir. 1994).
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Def endant Tuggle's affidavit to that effect is clear,
di rect and unequivocal . Plaintiff's opposing evidence is not.
See, p. 6, supra. Applying the principles discussed in part II,
supra, the court nust determ ne whether or not the plaintiff's
evidence is substantial enough to permt a jury in this case to
draw therefromthe i nference that when he was observed by def endant
Tuggl e he was driving in a nornmal manner, and not erratically as
described by Tuggle. |If so, then plaintiff has created a genuine
i ssue of material fact, and summary judgnent is i nproper as to that
i Ssue. I f not, defendants are entitled to summary judgnent in
their favor on that issue. Though the question is a close one, the
court concludes that plaintiff's evidence is not sufficient to
create a genui ne issue.

Nowhere in the evidentiary materials does plaintiff
undertake to directly and unequi vocal |y deny that he was driving in
t he manner descri bed by def endant Tuggle. At best, his evidence is
inferential rather than direct. This is not necessarily fatal to
hi s case because, even though inferential evidence may normal |y not
be sufficient to overcone direct evidence to the contrary, if the
inferential evidence is strong enough it may be sufficient to
support a finding by the trier of fact to the contrary of the

direct evidence. The Wnona, 86 U S. 41, 58 (1873); Pregeant v.

Pan Anerican Wrld Airways, Inc., 762 F. 2d 1245, 1249, n. 5 (5 Cr.

1985); Farm and Industries, Inc. v. Gain Board of Iraq, 904 F.2d
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732, 737-738 (DC Cir. 1990); Rutherford v. Anerican Bank of

Commerce, 565 F.2d 1162, 1164 (10 Cr. 1977). Though the court
must viewall inferences that can be drawn fromthe evidence in the

light nost favorable to plaintiff, Anderson v. Liberty Lobby, Inc.,

supra, at 250, it must consider what inferences a jury could
reasonably draw fromthat evidence.

In order for plaintiff to avoid summary judgnent in this
case the jury nust be able to reasonably infer fromthe evidence
that on the occasion in question plaintiff was driving normally and
not in a manner which gave rise to a reasonable suspicion on the
part of defendant Tuggle that his capacity to operate an aut onobile
was i npai red by al cohol or sone other cause. Plaintiff's testinony
is that at that tinme he was tired, hungry and sl eepy. Wile he was
not willing to wunequivocally admt that he was weaving, and
asserted that he did not believe he was, he admtted that it was
possi ble. In the opinion of the court the inference nost favorable
to plaintiff which a reasonable trier of fact could draw fromt hat
testinony is that plaintiff, though tired, hungry and sl eepy, does
not know whet her he was weaving or not and therefore believes that
he was not. In the court's view that is insufficient to carry
plaintiff's burden on his claimthat there was no probabl e cause
for defendant Tuggle to stop him Plaintiff's inferential evidence
is neither strong enough nor substantial enough to permt a

reasonable trier of fact to find that, contrary to defendant
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Tuggl e' s unequi vocal statenent to the contrary in his affidavit,
plaintiff was driving in a normal and non-suspici ous manner when
Tuggle saw him Indeed, if that were the state of the evidence at
trial defendants would be entitled to judgnment in their favor as a

matter of | aw on the probabl e cause to stop i ssue. See, Wbster v.

O fshore Food Service, Inc., 434 F.2d 1191, 1193 (5 Cr. 1970),

cert.den., 404 U S. 823 (1971). The trier of fact would not be at
liberty to arbitrarily disregard Tuggle's unequivocal, uncontra-

dicted and uninpeached testinony. Webster v. O fshore Food

Service, Inc., supra. Plaintiff's evidence is sinply insufficient

to contradict or inpeach the evidence of defendant Tuggl e. In
addition to his deposition testinmony plaintiff submtted an
affidavit with his response to the notion. That affidavit
addresses all of the events of that early norning except the way
plaintiff was driving when seen by Tuggle. The affidavit afforded
plaintiff a ready opportunity to create an issue of fact on the
cause to stop issue. Hi s silence is deafening.

The court therefore finds that there i s no genui ne i ssue
of material fact and that defendants are entitled to judgnent in
their favor as a matter of lawon plaintiff's claimthat defendant
Tuggl e was w thout probable cause to stop him during the early
nmor ni ng hours of February 26, 1993.

V. THE ARREST
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Probabl e cause to arrest exists "when the facts and
circunstances wthin the arresting officer's know edge and of which
he had reasonably trustworthy information are sufficient in
t hensel ves to warrant a man of reasonable caution to believe that

an offense has been or is being commtted." United States v.

Savage, 564 F.2d 728, 732 (5 Gir. 1977).

Al though plaintiff was suspected of driving under the
influence and failed the field sobriety test, Oficers Tuggle and
Ford did not intend to arrest himuntil they | earned of the pistol.
The parties dispute how the weapon was discovered. Oficer Ford
states in his affidavit that he found the weapon when he perforned
a "pat down" prior to placing plaintiff in the patrol car.
Plaintiff contends that he offered the weapon before getting into
the patrol car. Although there is a factual dispute, the court
finds that the facts potentially nost favorable to the plaintiff
are the officers' version of the incident, i.e. that Ford frisked
plaintiff for the weapon since this search rai ses Fourth Amendnent
considerations. Plaintiff makes no constitutional or other argu-
ment concerning the discovery of the weapon, and accepting plain-
tiff's version of the facts, that he volunteered the weapon, no
constitutional questions are raised.

Plaintiff was then taken to the police station where a

crimnal history was obtained, revealing himto be a convicted
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felon. He was charged at that tinme with carrying a conceal ed
weapon.

It is clear to the court that the facts and circunstances
before O ficer Tuggle were sufficient for himto believe that an
of fense had been commtted by the plaintiff, and t herefore probable
cause existed to arrest himon a weapons charge.

Plaintiff argues, however, that he was charged wth
carrying a conceal ed weapon, rather than with possession of a
weapon by a convicted felon, and that there was no probabl e cause
to arrest himon that charge. He also argues that there was not
even cause to charge him with possession of a firearm by a
convicted fel on.

Upon arrival at the police station, Oficer Tuggle
obtained a crimnal history report from the National Crine
Information Center (NCIC) which revealed plaintiff to be a
convicted felon. M ss. Code 897-37-5 provides that any person
convicted of a felony under the laws of this state or any other
state shall be guilty of a felony if found to possess any firearm
or ot her dangerous weapon unl ess such person has been pardoned for
such felony. Plaintiff conplains that, although he was arrested
based on the NCIC report, he was charged under another statute,
M ss. Code 897-37-1, which prohibits the carrying of a conceal ed

weapon.
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Plaintiff argues first that he had recei ved a pardon from
the State of Tennessee and therefore was no |onger a convicted
felon within the neaning of 897-37-5. In support of this conten-
tion plaintiff provides a copy of a letter to the Registrar of
El ections stating that his rights of citizenship had been restored,
Exhibit B to Response to Motion, and he relies on the provisions of
840- 29- 105 Tenn. Code (1990). However, that statute concerns the
restoration of the right to vote only, not all civil rights, and

specifically not the right to bear arns. United States v. Wite,

808 F. Supp 586, 588 (MD Tenn. 1992). In Tennessee a convicted fel on
must petition a circuit court to have full restoration of his
citizenship rights before his right to bear arnms may be restored.
Id., at 589-90. Plaintiff has not asserted, nor has he otherw se
shown, that such procedure has been followed. Plaintiff offers the
affidavit of Richard F. Vaughn, a Tennessee attorney, in support of
his contention that full rights were restored with his right to
vote. However, Vaughn does not nention any proceedings in circuit
court on plaintiff's behalf, and his opinion that nothing nore than
a letter to the registrar of voters was necessary to restore
plaintiff's right to bear arns is clearly contrary to the hol ding

in Wite, supra.

Thus, plaintiff was not pardoned, and the information

before O ficer Tuggle at the tine of plaintiff's arrest was that he
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was a convicted felon, which was sufficient cause to arrest him
under 897-37-5.

However, plaintiff was not ultimtely charged under M ss.
Code 897-37-5, but was charged under 897-37-1. Plaintiff contends
that there was not probable cause to arrest hi munder that statute
because it provides that a person may carry a conceal ed weapon
inside his vehicle and that the only reason he was not in his
vehi cl e was because he was ordered to get out by Oficer Tuggle.!
Plaintiff also argues that he net the "sports" exception provided
in 897-37-1 in that he was engaged in a legitimte sports activity
when he was stopped. The court declines to determ ne whether or
not plaintiff's fishing expedition constitutes alegitinmte sports
activity within the nmeaning of the statute, since he clearly was
not engaged in any sport when he was outside the car after Tuggle
st opped him

Regardless of the ultimte facts as to plaintiff's
ci rcunst ances, the information known to Tuggle at the tine of his
arrest was that plaintiff was carrying a conceal ed weapon on his
person outside a vehicle, and his crimnal history revealed an

unpardoned felony conviction. There was thus probable cause to

! The court finds it disingenuous for plaintiff to claim
that it was the officer's insistence that caused himto be out of
the car when he admtted that he had to get out to retrieve his
wal | et and the weapon because his billfold and the fanny pack
were under-neath his coveralls, and he was wearing an arctic coat
on top of the coveralls. Luka Deposition, at 20, 26.
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arrest plaintiff on either charge, and he cannot conplain that he
was charged with the |esser of the two. Plaintiff cites no
authority for his argunent that the statutory authority to have a
conceal ed weapon inside a vehicle carries with it the right to
conceal the weapon on one's person once he | eaves the vehicle if it
was on his person inside the vehicle. In the absence of clear
authority for such an anomal ous position, the court isunwllingto
accept it. Even if that argunent were well taken, "'[When a crine
under which the arrest is nade and a crine for which probabl e cause
exists are in sone fashion related, then there is no question but

that there is a valid arrest.'" Trejo v. Perez, 693 F. 2d 482, 485

(5 Gr. 1982) (quoting MIlls v. Wainwight, 415 F.2d 787 (5 Cr

1969). See also, United States v. Atkinson, 450 F.2d 835, 838 (5

Cr. 1971), cert.den. 406 U S. 923 (1972) (sanme). Thus, the court
finds that Oficer Tuggle had probable cause to arrest the

plaintiff.
V. OTHER CONSTI TUTI ONAL CLAI M5

A.  SECOND AMENDMENT
The purpose of the Second Anendnent is to preserve the
ef fecti veness of and assure the continuation of themlitia. United

States v. Mller, 307 U S. 174, 178 (1939). An individual's right

to bear arns i s not absol ute and the anendnment places nolimtation
on the power of the state to define the conditions under which the

right may be asserted. United States v. Ronero, 484 F.2d 1324 (10
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Cr. 1973). State laws proscribing the carrying of concealed
weapons after having been convicted of a felony do not infringe
upon the right to bear arns guaranteed in this anendnent. State v.

Sanders, 357 So.2d 492 (La. 1978). See also, State v. Goodno, 511

A 2d 456 (Me. 1986); Masters v. State, 685 S.W2d 654 (Tex. Crim

App. 1985). Plaintiff has not specified in his conplaint or in
response to the notion what particular actions by the defendants
were in violation of the Second Anmendnent. Neither party has cited
cases on this point. Since no specific violations were all eged by
plaintiff to have been commtted by any particul ar defendant, the
claims nmust fail as a matter of |aw
B. DUE PROCESS

Plaintiff clainms that his property was taken w thout
conpensati on and under col or of state law. Specifically, plaintiff
conplains that his car was towed w thout his authorization and he
incurred expense in retrieving it. Also, his gun was confiscated
and plaintiff was forced to retain counsel to get it back

The fundanental requirenment of due process is the
opportunity to be heard at a neaningful time and in a neani ngful

manner . Mat hews v. Eldridge, 424 U S. 3319, 333 (1976). Due

process does not always require a hearing prior to deprivation of
property especially when there are "extraordi nary situations” which

justify postponi ng such a hearing. Fuentes v. Shevin, 407 U S. 67,

90 (1972). Such situations exist when: 1) the deprivation is
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directly necessary to secure an inportant governnment interest or
general public interest; 2) there is a special need for pronpt
action; and 3) the person seizing the property is a governnent
official responsible for determning that pronpt action was
necessary under the circunstances. |d., at 91. The circunstances
before O ficer Tuggle were a driver suspected of being under the
i nfluence and carrying a conceal ed weapon on his person. As a
matter of governnment interest, as well as general public interest,
it was inportant that plaintiff's vehicle be renoved from the
roadway pronptly and that he be relieved of his weapon. It was al so
necessary to secure plaintiff's autonobile. Since Oficer Tuggle
was driving plaintiff to the police station in his police car
plaintiff could not drive his vehicle. It was not unreasonable for
the police to have it towed to a place of safety. There is no due
process violation in such a circunstance so |l ong as "sone form of
fair and inpartial hearing at which an owner is provided an
opportunity to challenge the |awful ness of renoving his car and

assessing charges against him [is] provided within a reasonable

time period." Breath v. Cronvich, 729 F.2d 1006, 1010-11 (5 Gr.
1984), cert.den., 469 U. S. 934. As plaintiff concedes, his car was
returned to himthe follow ng day, and after the conceal ed weapon
charge was dism ssed, his weapon was al so returned. The court
finds no due process viol ation, and defendants' notion i s sustained

on this ground al so.
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C. FAILURE TO TRAIN

Plaintiff's clains against the Myor, Police Chief,
Al dernmen, and the City of Hernando are based on an alleged failure
totrain and instruct O ficer Tuggle which resulted in the alleged
violations of plaintiff's constitutional rights. Specifically
plaintiff alleges that if the city officials had made Tuggl e aware
that it was legal to carry a conceal ed weapon in a vehicle he would
never have charged plaintiff with a weapons viol ation.

An al | egation of i nadequate training nust be supported by
evi dence of a policy or customwhich is the "noving force" of the

constitutional violation. Mnell v. New York Cty Dept. of Soci al

Services, 436 U S. 658, 694 (1978). An isolated incident is not
enough to support a policy or custom the violations nust be
repeat ed, persistent and constant violations to constitute a policy

or custom Palner v. Gty of San Antonio, 810 F.2d 514, 516 (5

Cr. 1987); Bennett v. Gty of Slidell, 728 F.2d 762, 768 n.3 (5

Cr. 1984). Plaintiff states in his response to the notion that
his "contention is not that there was an existing policy that
violated his constitutional right,” but that the governing
authorities of the Gty of Hernando "had an affirmative duty to
operate the police departnent under such policies as will reason-
ably prevent the violation of citizens' constitutional rights by
sai d departnent."” However, plaintiff stated at his deposition that

he had no idea what training the officers were given. Luka
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Deposition, at 51. No other evidence has been offered by plaintiff
to show that Tuggle's training was inadequate, nor, indeed, that
there is any deficiency in Hernando's training of its police
officers. Since the court holds that Tuggle did not act w thout
probabl e cause, his actions on the norning in question provide no
basis for a failure to train claim Therefore, the defendants'

motion for sunmary judgnment is also well taken as to this claim

VI . STATE LAW CLAI M5
Plaintiff has asserted pendent state |aw cl ai ns agai nst
defendants for false arrest and false inprisonment and for
violations of his constitutional rights under Article 3, Sections
12, 14, 17 and 23 of the M ssissippi Constitution.
Fal se arrest is a conponent of false inprisonnment, which
occurs when one causes another to be arrested fal sely, unlawfully,

mal i ci ously and w thout probable cause. Cty of Mound Bayou v.

Johnson, 562 So.2d 1212, 1218 (Mss. 1990); Godines v. First

GQuaranty Savings & Loan Association, 525 So.2d 1321, 1324 (M ss.
1988). Having found that there was probable cause to arrest the
plaintiff, the court also finds that plaintiff's arrest and brief
detention at the police station were not "fal se" and therefore his
clains for false arrest and inprisonnment nust fail as a matter of

| aw. 2

2 Plaintiff asserts in his response to the notion that "a
prima face [sic] case for false arrest (and therefore fal se
i nprisonnment) exists where the party charged is exonerated by the
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The court also finds nonmerit in plaintiff's clains under
the state constitution.

Section 12 of the M ssissippi Constitution is the state
counterpart of the Second Anrendnent to the Federal Constitution and
expressly authorizes state regul ation of arns.

Section 14 concerns due process of Jlaw, which is
addressed supra.

Section 17 concerns the taking of property for public use
W t hout conpensation. Plaintiff has nade no claimthat his vehicle
or weapon were taken for any public use. The vehicle was towed to
a safe place to protect plaintiff's property, and the weapon,
sei zed as contraband, was pronptly returned after the conceal ed
weapon charge was di sm ssed.

Section 23 is the state counterpart of the federa
Fourth Amendnent, which has been di scussed in considerabl e detai
in Parts Ill and IV, supra. The court is convinced that there was
no unreasonabl e search or seizure.

Therefore, plaintiff's state law clains are not well

taken and nust fail as a matter of | aw.

VIT. ITMMUNITY

A. FEDERAL QUALI FI ED | MMUNI TY

Court."” Plaintiff offers no authority for this "conmon | aw
rule,"” and the court was unable to find such a principle in cases
di scussing the elenments of false arrest and fal se i nprisonnent.
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Under the doctrine of qualified inmmunity even if actions
of the defendants are found to have violated the constitutiona
rights of plaintiff, they are not liable in damages unless their
conduct violated clearly established constitutional rights of the
plaintiff which should have been known at the tinme to reasonable

persons in their positions. Davis v. Scherer, 468 U S. 183, |9l

(1984): Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982): Lynch v.

Cannatella, 80 F.2d 1363, 1374 (5 Gr. 1987). Thus, the foca

point of a qualified inmmunity defense is whether or not the
constitutional right said to have been violated was clearly

established at the tinme of the alleged violation. Thonpsonyv. Gty

of Starkville, 901 F.2d 456 (5 Cr. 1990). Since the court finds

that no constitutional rights were violated the defendants are
entitled to qualified i nmunity.
B. STATE LAW SOVEREI GN | MMUNI TY

The court finds it unnecessary to discuss in detail the
convoluted history of Mssissippi inmmunity law, rather it wll
attenpt to describe the nost recent changes and attenpt to fix the
law as it was at the tine this cause of action accrued. The M s-
si ssippi Suprene Court first sought to abolish sovereign imunity

in Pruett v. Gty of Rosedale, 421 So.2d 1046 (M ss. 1982). The

state legislative response to Pruett was to enact the Sovereign
| muni ty Act which included a wai ver of innmunity provision, but the

| egi sl ature del ayed i npl enent ati on of the Act year after year in an
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effort to preserve sovereign immunity. One provision of the Act,
M ss. Code 811-46-6, preserved imunity law as it existed pre-
Pruett until such tinme as the Act was finally inplenented. In an
attenpt to resolve the "stand off" between the legislative and
judicial branches of the state, the M ssissippi Suprenme Court
decl ared 811-46-6 unconstitutional and again attenpted to abolish

sovereign immunity from the date of its decision in Presley v.

M ssi ssippi State Hi ghway Conm ssion, 608 So.2d 1288 (M ss. 1992).

However, in response to the Presley decision, the state | egislature
called an energency session to repeal the statute declared
unconstitutional by the court in Presley, but retained immunity for
the state and its political subdivisions with certain exceptions.

See, Van Ovost v. City of Ackerman, 147 F.R D. 112, 119 (ND M ss.

1993) (excellent discussion of the history of M ssissippi immunity
l aw) . In Van Ovost, the court found the state of the law on
February 11, 1993 to be the statutory and case | aw which exi sted
pre-Presley. Plaintiff's cause of action accrued on February 26,
1993. Prior to Presley the legislature had restored i Mmunity | aw
to its state prior to the state suprene court's decision in
Pruett. Under M ssissippi law at that tinme, sovereign immunity
depended upon whether the governnmental conduct conplained of
occurred in the context of a governnental function (inmunity) or a

proprietary function (no inmmunity). Webb v. Jackson, 583 So.2d

946, 952 (M ss. 1991). The operation and regul ation of a police
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departnent is clearly a governnental function. Myrgan v. Cty of

Ruleville, 627 So.2d 275 (Mss. 1993), citing Anderson v. Jackson

Muni ci pal Airport Authority, 419 So.2d 1010, 1014-15 (M ss. 1982).

Thus, the Gty of Hernando is immune from suit on
plaintiff's state | aw cl ai ns.
C. STATE LAWCFFI ClI AL | MMUNI TY
Whet her or not the individual defendants are i nmune from
plaintiff's state |aw clainms depends upon whether their actions

were mnisterial or discretionary. Barrett v. Mller, 599 So.2d

559, 567 (Mss. 1992). Immunity is not available if the official
action is nmerely mnisterial. Id., at 567. If the act is one
whi ch has been inposed by law and in a manner or upon conditions
whi ch are specifically designated and the duties are not dependent
upon the officer's judgnment or discretion, then the acts are
mnisterial. Id., at 567. Wile the execution of a search warrant
may be mnisterial since it is an act inposed by law, the determ -
nation of probable cause is discretionary. |d.

The determ nation of probable cause is clearly dependent
upon the officer's judgnment or discretion and the court therefore
finds that O ficer Tuggle was entitled to official inmunity under
state | aw

The defendants Mayor of Hernando, WIson L. Dougl as; the
menbers of the Hernando Board of Al dernen, Darren Downen, GCene

Norwood, Charlie Reese, Andrew MIller, and Paul Witfield; the
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Pol ice Chief, Jack Barthol onew are charged wth failing to have a
policy to adequately train and instruct the Hernando police
of ficers. Establishing and inplenenting a policy is clearly a
di scretionary function and therefore these defendants are also
entitled to official imunity under state | aw.

For the foregoi ng reasons the court finds that there are
no genuine issues of material fact and that the defendants are
entitled to summary judgnment in their favor as a matter of law. A
separate order in accordance wth this opinion shall issue this
day.

TH'S, the 17th day of January, 1995.

UNI TED STATES MAG STRATE JUDGE
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

BARRY L. LUKA, Plaintiff
V. No. 2:94CV51-S-0O

WLSON L. DOUGAS, et al, Defendants

FI NAL JUDGVENT

I n accordance with a nmenorandum opi nion entered this
day, defendants' Mdtion for Summary Judgnent as to all clains is
wel | taken, and the sanme is hereby granted. Fi nal judgnent is
hereby entered in favor of the defendants and this cause of action
is dismssed with prejudice as to all clains.

In sustaining the notion for summary judgnent, all
menor anda, depositions, affidavits and other nmatters consi dered by
the court in sustaining the defendants' notion for sunmmary
j udgnent are hereby incorporated and nade a part of the record in
this cause.

SO ORDERED, this, the day of January, 1995.

UNI TED STATES MAG STRATE JUDGE



